
Extract from Hansard 
[COUNCIL - Wednesday, 15 May 2002] 

 p10370d-10394a 
Hon Nick Griffiths; Chairman; Hon Frank Hough; Hon Kim Chance; Hon Dr Chrissy Sharp; Hon Simon 

O'Brien; President; Hon Murray Criddle; Hon Alan Cadby; Hon Ray Halligan; Hon Derrick Tomlinson; Hon 
Dee Margetts; Hon Barry House; Hon Bill Stretch; Hon Paddy Embry; Hon Robyn McSweeney; Hon Bruce 

Donaldson; Hon Norman Moore 

 [1] 

LABOUR RELATIONS REFORM BILL 2002 
Committee 

Resumed from 14 May.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

Clause 1: Short title - 
Progress was reported after the clause had been partly considered. 

Hon N.D. GRIFFITHS:  The only thing short about the short title debate is the word “short”.  Yesterday evening 
I commenced to make some observations about a number of points made by members who have made a 
contribution to the debate so far.  I propose to continue with that process.  In doing so, it makes the process of 
dealing with the short title of the Bill much longer than usual.  However, I gave the reasons for that yesterday 
and I do not propose to repeat them. 

Yesterday, I started to deal with a number of observations made by Hon Bruce Donaldson.  He referred to 
businesses not having an endless chain of money in the context of minimum conditions being improved.  The 
advice to me is that only two to four per cent of employees are covered by base minimum conditions of pay.  
That means that the impact on employers is marginal.  This step will get rid of a degree of exploitation, which is 
desirable.  Concern was expressed about the effect that the abolition of workplace agreements will have on 
restaurants and other businesses in the hospitality industry.  Suggestions were made that those businesses would 
suffer in some way.  I am advised that the compliance and education director of labour relations recently 
completed an education and compliance campaign in the restaurant industry.  Of the 200 or so employers 
surveyed, only 8.2 per cent operated exclusively under workplace agreements.  The overwhelming majority 
operated solely under the relevant award in that industry.  Hon Derrick Tomlinson made a number of 
observations on which I will briefly comment.  He was particularly concerned about the adequacy of the 
penalties when employers failed to keep time and wages records.  Currently, those matters are dealt with as a 
breach of an industrial agreement award under section 83 of the Industrial Relations Act.  The current maximum 
penalty is $1 000 for an employer.  The Bill before us provides for minimum standards for time and wages 
records and provides for increased penalties of up to $5 000.  In addition, the Magistrates Court will be 
empowered to make orders in breach of such orders that can lead to greater penalties.  This Government is 
proposing to enhance the penalties when employers fail to maintain appropriate time and wages records.  With 
the greatest respect to Hon Derrick Tomlinson, what he was proposing by way of penalty is considered to be 
over the top and inconsistent with practice elsewhere.   

Concern was expressed that the right of entry would allow unfettered inspection of personal and medical records.  
I dealt with that issue yesterday and I note the significant contribution by Hon Kate Doust and her expertise in 
that area.  The observations made on that issue, in the Government’s view, amount to scaremongering.  What we 
are seeking to put in place is consistent with the regime that exists under the federal Government’s arrangements.  

Reference was made by a number of members about the consultation process.  It has been said many times that a 
significant amount of consultation has taken place.  I will summarise that.  It occurred in the development of the 
Government’s policy prior to the February 2001 state election.  Hon John Kobelke undertook wide consultation 
with employer and employee associations and organisations and with community groups.  The policy was widely 
canvassed during the state election.  It is a matter of regret that many people seem to confuse the process of 
consultation with agreement, but so be it.  It is the Government’s view that it was given a clear mandate for these 
reforms.  I have heard mentioned on more than one occasion that the Liberal Party, in particular, campaigned on 
the issue of workplace agreements.  It campaigned very strongly in the Burrup region, where it was resoundingly 
defeated.  The member for that electorate, the Speaker in the other place, Hon Fred Riebeling, received an 
enhanced majority.   

There has been extensive and wide consultation in the development of this Bill.  A wide range of parties, 
including small business, was consulted in July-August 2001 about seven proposals for change to the Minimum  

Conditions of Employment Act.  As a result of that feedback the Government proceeded with some, but not all, 
of the proposed measures.  In October 2001, the Government provided key industry parties with a discussion 
paper dealing with transitional arrangements for workplace agreements and unfair dismissal.  In January 2002, a 
draft copy of the Bill was released for public comment.  The media were informed and copies were provided to 
them.  Considerable media comment followed.  As a result of the feedback from that process, further 
consultation was undertaken and significant amendments were made to the draft Bill.  In February 2002, key 
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industry parties were invited to make submissions on any issues they had with the Bill.  During this period the 
Minister for Consumer and Employment Protection addressed numerous commercial, industrial and professional 
bodies on the intent and content of the legislation.  The issue has been the subject of media debate and press 
articles for a considerable period.  I note that Hon Ray Halligan, as the lead opposition speaker, has made 
numerous references to those comments.  In addition, the Government has responded to a significant body of 
correspondence from a wide range of individuals and corporate entities.   

Reference was made yesterday to the Master Builders Association of WA.  I have not been advised whether the 
piece of correspondence from which Hon Ray Halligan quoted yesterday was responded to.  I am advised that a 
number of items of correspondence have passed between the Government and the MBA on this issue.  The 
matter has been the subject of extensive debate in the other place.  This House is well into its third sitting week 
of dealing with the matter.  Reference was made to consultation with the Australian Hotels Association.  
Consultation and agreement are not the same thing.  As a result of matters put to the Government by the AHA, I 
am advised that the Bill was amended in the other place.  If that is not an indication that the Government listens 
to people through active consultation, I would be interested in observations on what is.  There has been very 
significant, wide and longstanding consultation. 

Hon Dee Margetts made a number of observations when she spoke.  I should point out that the Government 
agrees with much of what she said on the issue of industrial relations.  In general terms, the Government has 
dealt with many of the concerns that Hon Dee Margetts raised.  The Greens (WA) do not agree with all the 
matters in the legislation, but so be it.  I thank her for her acknowledgment that the legislation is a step in the 
right direction.  Hon Dee Margetts made a number of observations about EEAs.  In particular, she referred to the 
Government choosing to amend rather than repeal the Court Government’s industrial changes.  She said they 
were biased towards the big business sector and had their roots in the deregulation of global labour markets.  
This Government is clearly repealing significant parts of the former Government’s legislation as the Government 
considers appropriate and in accord with its election commitments to the people of Western Australia.  In 
particular, workplace agreements are being repealed.  This is a major element of the Government’s reforms.  
Hon Dee Margetts spoke on behalf of the Greens and wanted to ensure that employees were not disadvantaged 
by EEAs by specifying the details under which employees would be required to work so that employees could 
make a genuine choice between an award and an EEA.  The Bill requires employers to provide employees with 
comprehensive information.  The substantive concern raised by Hon Dee Margetts has been accommodated in 
the Bill.  Hon Dee Margetts wanted employees to be empowered and have a say in which arbitrator was 
appointed in the event of a dispute.  She requested that a cap be placed on the cost of that to an employee.  Under 
the existing provisions of the Bill, the appointment of an arbitrator already is determined by agreement between 
the parties.  The Bill provides that employees’ costs in arbitration proceedings will be limited by regulation.  
Hon Dee Margetts was concerned that there be no abuse of rights when workers enter into an EEA.  It is the 
Government’s view that the Bill contains fairly significant and appropriate safeguards to accommodate that.  She 
expressed the view that what was needed was a provision to provide a longer period for either party to withdraw 
from an EEA by notification to a registrar.  Currently, either party can withdraw from an EEA at any time prior 
to registration.  It could be a matter of several weeks depending on the registration turnaround time.  She 
expressed the view that agreements registered should provide for fair terms and conditions and be underpinned 
by the award system.  Fairness will be underpinned by the no-disadvantage test.  Her substantive concern is met 
in that regard.   

A view was expressed about the balance between the operations of EEAs and collective bargaining.  The Greens 
would like a measure enshrined in the legislation to give preference to collective bargaining over individual 
bargaining.  They would also like good faith bargaining to not prejudice any of the parties and that there be a 
prohibition on EEAs during the term of the industrial agreement - the enterprise order - or during good faith 
bargaining.  The Government’s view is that it is not appropriate that EEAs be excluded during the term of an 
enterprise order.  The Government is committed to giving preference to collective agreements over individual 
agreements.  Enterprise orders are not collective agreements but are arbitrated instruments similar to awards.  
Excluding EEAs during any period of bargaining for an industrial agreement could have the practical effect of 
including employers and employees.  In particular, workplaces can never make EEAs.  The intent behind EEAs 
is to provide genuine competition to industrial agreements to provide the best outcomes for both employers and 
employees.  It is the Government’s view that the protections provided in the Bill ensure that an employee can 
never be forced to enter into an EEA, whether he is an existing or a prospective employee.   

Hon Dee Margetts made further comments about award updating, the right of entry and unfair dismissal.  I 
propose to deal with those areas before I sit down.  Her view was that awards should be modernised and that the 
role of awards should be promoted in the Bill.  The Government is making it easier for non-award employees to 
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obtain award coverage.  The Bill ensures that the commission has the ability to review and update awards to 
ensure that they are consistent with current legislative requirements. 

Sitting suspended from 6.00 to 7.30 pm 

Hon N.D. GRIFFITHS:  Prior to the dinner suspension I made some brief observations about pertinent 
comments made by a number of members who have contributed to the debate in its various characteristics so far.  
I commented on some of the observations made by Hon Dee Margetts and I was dealing with the issue of the 
modernisation of awards and the proposition of the member that the award system should be promoted.  It is the 
Government’s view that for many employers and employees, awards are and will remain the most appropriate 
and effective form of workplace regulation.  The Government is committed to ensuring that an effective and 
efficient award system is a core part of the Western Australian labour relations system.   

Hon Dee Margetts also referred to the right-of-entry matters.  In particular, she said that the right-of-entry 
provision should include the Occupational Safety and Health Act and should not require the authorisation to the 
employer to be in writing because practical problems are associated with its implementation.  The Bill includes 
provision for a right of entry to investigate suspected breaches of that Act, amongst others.  Authorised 
representatives are not required to give written notice to enter workplaces to investigate suspected breaches.  It is 
the view of the Government that the provisions in the Bill present a balanced approach to right of entry.  For the 
first time in this State’s jurisdiction, union representatives must be authorised by the Industrial Relations 
Commission before they can exercise a right of entry.  

Hon Norman Moore:  That should be a great impediment! 

Hon N.D. GRIFFITHS:  That is a serious safeguard.  I would have thought that any reasonable person would 
accept that, but I note that unreasonable people may interject to the contrary. 

Hon Dee Margetts canvassed matters related to unfair dismissal, and suggested that the compensation cap could 
be increased from six months remuneration to 12 months.  Six months is considered appropriate; I am advised it 
is the standard found in most Australian jurisdictions.  The Government’s proposal will create a simpler, fairer 
system for all, and it does not see the need to increase the level of compensation payable.  However, there are 
circumstances in which compensation can be ordered for remuneration of between six and 12 months.  That 
detail can be dealt with in committee.  

Before I conclude my observations in response, Hon Murray Criddle reminded me that he raised some matters in 
his dealing with the relationship between industrial agreements, employer-employee agreements, awards and the 
like.  Under the industrial relations system, that will come into operation when the Bill becomes law.  Following 
the expunging of workplace agreements - they will still be in existence immediately following the passage of the 
Bill - there will be employer-employee agreements, industrial agreements and awards.  For many people in the 
work place, common law arrangements will continue.  Many people do not operate under any awards, State 
workplace agreements or Australian workplace agreements.  Under the legislation, employer-employee 
agreements cannot subsist alongside an industrial agreement.  However, if an employer-employee agreement is 
in operation when an industrial agreement is brought into a workplace, upon the expiry of the employer-
employee agreement, the industrial agreement comes into operation.  Parties can, of course, cease to have an 
industrial agreement, in which event it would be open for employer-employee agreements to come back into 
operation on the expiry of an industrial agreement.  The alternative is an award.  An industrial agreement 
overrides an award.  Industrial agreements are referred to by many as enterprise bargaining agreements, but the 
correct terminology under this legislation is industrial agreement. 

Hon Murray Criddle:  To clarify, is it the case that an EBA cannot be struck if an industrial agreement is in 
place? 

Hon N.D. GRIFFITHS:  An EBA is an industrial agreement.  The member means an EEA - an employer-
employee agreement.  EEAs are not yet the law.  They will become the law only if the Bill is passed 
substantially in its present form.  An EEA will not be able to coincide with an existing industrial agreement.  If 
an EEA is in existence before an industrial agreement comes into a workplace, the industrial agreement will take 
precedence upon the expiry of the EEA.  Having said that, it is open for the industrial agreement to cease and for 
EEAs to come back into place.  

Hon Murray Criddle:  Is there no flexibility while an industrial agreement is in place? 

Hon N.D. GRIFFITHS:  I have put the position, and the member is making an assertion about it.   
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As I indicated when I commenced my remarks, my response was somewhat lengthier than is normally the case 
for debate on the short title.  We are all aware of the circumstances.  I have now concluded my remarks.  I will 
sit down, and perhaps others may wish to make some contributions.  We have had a very long short title debate, 
and I look forward to its conclusion so that we can get to the nitty-gritty of the Bill.  I note that a number of 
amendments are on the supplementary notice paper, and I look forward also to listening to the reasons for those, 
and to some constructive debate.  

The CHAIRMAN:  Before I call on Hon Frank Hough, I note that issue 1 of supplementary notice paper No 100, 
containing the amendments to this Bill, has been distributed.  It is 24 pages long, so we will have to make some 
progress.  

Hon FRANK HOUGH:  I have always had great respect for the Minister for Racing and Gaming.  I have 
considered him to be a good-performing minister.  However, I thought his summary of the Labour Relations 
Reform Bill was pathetic, insipid and weak.  The minister is a great selective quoter.  He selectively quoted what 
members said and did not really tell the truth.  The minister said that there is no double time on weekends.  What 
a load of rubbish!  Employees will have three options: an employer-employee agreement, an enterprise 
bargaining agreement or the award.  They will have three choices.  The employer will have none.  He must cop 
whatever the employee takes.  Members can bet their bottom dollar that for the weekends employees will choose 
the award rate with double time and loading etc.   

The minister carried on and said that the Greens (WA) were the great providers on the industrial relations Bill.  
He painted Hon Dee Margetts in glowing terms, and she came up smelling of roses.  Is that position on the Bill 
related to the $330 000 her party will get for having minor party status, or is it part of the award?  Will that 
money be withdrawn if the Bill does not go through?  It is a good repayment.  The minister selectively quoted 
what he liked and left out half the story.  He is becoming like the media, which tells porky pies by selectively 
quoting the right thing but leaving out half the story.  The minister has done that throughout this debate.  He has 
pulled everyone apart with his selective quoting.  After his glowing report on Hon Dee Margetts, I must remind 
him that her speech on this Bill is published on pages 28 to 31 of yesterday’s daily Hansard.  The minister 
should have read those pages.  I do not know where he found the load of rubbish about which he carried on about 
an hour or so ago.  

I will read, if I may, the uncut version of Hansard. 

Several members interjected. 

Hon FRANK HOUGH:  I will read the uncorrected proof.  It is like a movie. 

Point of Order 

Hon KIM CHANCE:  I have been waiting with some interest to hear the member’s point.  As I understand it, the 
matter we are debating is that clause 1 be agreed to.  I am hearing a response to the Minister for Racing and 
Gaming’s response.  It seems to me to be stretching the bounds of the standing orders to argue that that is a 
reason for clause 1 not to be passed. 

Hon Norman Moore:  You seem to have a different view of standing orders since you changed sides. 

The CHAIRMAN:  Order!  The thrust of the point of order is that Hon Frank Hough is not speaking to clause 1. 

Hon Kim Chance:  Yes. 

Chairman’s Ruling 

The CHAIRMAN:  Order!  He appears to be responding in part to what the minister said in his summary.  The 
problem I have is that clause 1 has been used for both clause 1 and second reading speeches.  However, I draw to 
Hon Frank Hough’s attention that clause 1 is an opportunity for members to speak on the general thrust of 
clauses as they appear in the Bill, not specifically individual clauses.  In fact, in 1996 the then Deputy President, 
Hon Barry House, who was Chairman of Committees, made the following statement, which may be of value to 
all members.  For Hon Frank Hough’s benefit, the clock is on hold.  I will read Hon Barry House’s statement 
headed “Clause 1 Debate”- 

I formalise my earlier remarks made during the Committee debate on the Vocational Education and 
Training Bill regarding the nature and scope of debate on clause 1 of a Bill.  The stages of a Bill are 
intended to achieve two primary objects:  First, to enable full discussion of both the substance and form 
of the legislation.  Second, to ensure that decisions already made at one stage are not reopened for 
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discussion at a subsequent stage and do not thus prolong a Bill’s passage unnecessarily.  The second 
reading debate concentrates on the substance of a Bill and the policy of the Bill and whether it is 
acceptable to the House.  Having made that decision the rules of debate prevent further argument on the 
policy contained in the legislation during subsequent stages.  The Committee of the Whole stage is 
specifically to examine the Bill’s provisions to demonstrate whether, as a package, they will have the 
intended or desired result.  That examination may and frequently does lead to amendments.  

To demonstrate the point I am making, any amendment must be relevant to the scope of the Bill and 
must not be destructive of its intent; that is, it must not directly contradict the policy principles already 
agreed to in the second reading debate.  

The short title debate does no more than give members the opportunity to range over the clauses of the 
Bill, foreshadow amendments and indicate, consistent with the policy of the Bill, how its formal content 
may be improved.  It is not a vehicle for continuing debate on policy; rather, if members do not wish the 
Bill to proceed, the action they should follow is to vote to defeat clause 1 of the Bill as it stands.  

I hope that gives members an indication of what clause 1 debate is all about.  It is not to reopen the second 
reading debate; it is to range across the clauses as they stand in the Bill and to give some indication of possible 
amendments.  The Chamber will then vote on the specific clauses so that we can deal with both clauses and any 
amendments that might appear.  

Committee Resumed 

Hon FRANK HOUGH:  Part 4 of the Bill relates to workplace agreements.  I referred to the employer-employee 
agreements, enterprise bargaining agreements and award rates.  I picked up the uncorrected copy of Hansard and 
was about to selectively quote references to this Bill.  However, I was shot at the range.  I selectively quote the 
uncorrected proof of Tuesday, 14 May, page 29 of which reads -  

To many of those companies employees are a cost to production.   

This gets back to the question of the EBA and the union award for weekends.  What are employees a cost to?  
They must be costed out somewhere.  The page also reads -  

I have heard a range of examples during this debate and during forums I have attended of employers 
sometimes treating employees in a way that is not within the law.   

At weekends, the question goes back to three areas: the employees can select either/or and the employer cannot 
select anything.  Hon Dee Margetts said -  

The level of flexibility for the employee is limited.   

Under the Labour Relations Reform Bill, the employee has choices and the employer has none.   

The minister gave a glowing report on Hon Dee Margetts and said that he is happy to have her on his team for 
the Labour Relations Reform Bill.  I would suggest to the minister that if the Bill were about horse manure and 
the introduction of dung beetles, it would be more appropriate.  Hon Dee Margetts said that whenever the labour 
market in Australia becomes attractive to groups of employees, there is an enormous push to import cheap 
labour.  She referred to the Depression.  The Depression has nothing whatsoever to do with the Labour Relations 
Reform Bill 2002.  The Depression is totally and utterly divorced from the Bill we are talking about.  If the 
minister and the Labor Government have put this Bill together based on the evidence they have, all I can say to 
those Christians among us is, “God help us, because we are in trouble”.   

Hon Dee Margetts said that the Government had offered on two occasions to send the Bill to a committee.  I 
have spoken to my colleagues.  That must have gone over our heads because we did not hear it.   

Hon Norman Moore:  There were some very serious strings attached.   

Hon FRANK HOUGH:  There was obviously some secretive arrangement, so we did not hear about it.   

I had a great deal of respect for the minister, which I lost as a result of his very weak and insipid presentation on 
the Labour Relations Reform Bill.   

Hon CHRISTINE SHARP:  I was listening to the debate downstairs.  I had to come up because I felt I needed to 
comment at this point on the imputations of the member to my right about the motives behind Hon Dee 
Margetts’ position on this Bill.  I understand that my discussing the issue of the resourcing of parties in this 
Parliament is way beyond the scope of the short title of the Bill, so I do not intend to continue discussing my 
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very serious objections to the implications of the member’s remarks, except to say that I take grave objection to 
it and I will speak about it before the House adjourns this evening.  

The CHAIRMAN:  Before the member sits down, the member has an entitlement to 45 minutes because she did 
not speak during the second reading debate.  I want the member to be aware of that.  The opportunity was there.  
The clock had been started.  That is an option available to her although she may not care to exercise it.  I did not 
want the member not to be given that opportunity.  

Hon SIMON O’BRIEN:  By virtue of the decision of the House to extend the scope of the debate on clause 1, I 
was able to make the second reading remarks that I was prevented from making earlier.  I have already done that 
in a previous contribution.  Now I will address clause 1.  I note the existence of supplementary notice paper No 
100, issue No 1, which contains a fair catalogue of amendments.  It runs to some 24 pages.  Indeed, some other 
amendments may be waiting in the wings for issue No 2. 

Hon Kim Chance:  I note with interest that, in the main, they are very simple amendments. 

Hon SIMON O’BRIEN:  That is good.  That indicates that there is a possibility to make progress and work 
through the Bill. 

Hon Kim Chance:  They usually seek the deletion of a line or a clause.  They are very simple and 
straightforward. 

Hon SIMON O’BRIEN:  That is right.  There are one or two matters of more substance.  At the moment, I am 
still at a drafting stage with some further amendments.  It is not a matter of physically drafting them; it is matter 
of consideration and seeking advice about the admissibility of amendments and whether they affect the policy of 
the Bill.  I will come to that in due course, if I place an amendment or a series of amendments on the 
supplementary notice paper.  Obviously the Liberal Party’s prime responsibility for that rests with my colleague 
Hon Ray Halligan, who, as our key speaker, has a great number of amendments on the supplementary notice 
paper.   

I am prepared to leave my remarks about the 194 different matters until those clauses arise.  I will ask a question 
now in relation to that.  I ask it seriously of the minister, because it reflects a concern that I have expressed on 
two recent Bills that, like this one, were large, detailed, complex and controversial.  Of course, members know 
that I am referring to the electoral reform Bills and the lesbian and gay law reform Bill.  Like this Bill, it is 
generally acknowledged that they are substantial in their size, as well as in their scope and complexity.  The view 
that I expressed, if not in so many words at the time for the sake of making the point, was that there was a 
disconcerting unwillingness on the part of the Government to entertain any sort of amendment of substance.  
Indeed, in the course of debate during the committee stage, unforeseen and previously uncontemplated 
consequences were teased out by the Committee of the Whole’s examination of the Bills. 

Hon N.D. Griffiths:  A lot of rubbish also was spoken.  A number of amendments were acceded to.  The member 
should read Hansard. 

Hon SIMON O’BRIEN:  Members often trot out various figures to show how much has been done.  I recall the 
minister say that, when in opposition, his side had not been obstructive.  If the then Leader of the House said 
anything he would say, “Look at all the Bills we have done - count them up.” 

Several members interjected. 

The CHAIRMAN:  Order, members!  I want to make some progress on the Bill.  If seven members want to 
speak they will be given an opportunity, but not all at once.  Hon Simon O’Brien has the floor.  If he is allowed 
to finish, the minister can respond if he wishes.  Other members have indicated that they wish to speak. 

Hon SIMON O’BRIEN:  I thought the tone and the tenor of my remarks would not invite controversy as they 
just did.  I thought I was making a fairly straightforward and reasoned contribution.  The Leader of the House 
asked why the House has got through only two government Bills.  That is all that has been brought on for debate.  
There is a string of other Bills - 

Several members interjected. 

The CHAIRMAN:  Order!  Members should come to order.  I do not want any member to have to leave the 
Chamber unexpectedly. 

Hon SIMON O’BRIEN:  I am not the least interested in canvassing all the other matters that are being put up by 
way of interjection.  If the minister wants to adopt a belligerent tone that invites argument I can match that sort 
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of behaviour.  I am surprised that he wants to.  Perhaps other members have irked him and he wants to take out 
his frustration on me.  At least that way I have some therapeutic function.   

Does the minister accept that substantial amendments have been adopted in other Bills?  Important issues have 
been ignored when they have been discovered during the committee stage and there has been a refusal to change 
the thrust of Bills.  Everything I have detected in the tone of the Government towards this Bill has been that it 
knows everything and will not tolerate any amendment to any of the provisions, no matter what merit those 
amendments might have and no matter what unforeseen circumstances are discovered and argued in this place.  
When considering the scope of clause 1, is the House wasting its time with the 24 pages of amendments 
contained in the supplementary notice paper that took so long for our staff to produce?  Is the Government 
prepared to contemplate any amendments, or will we simply go through the motions to be told that the 
Government knows best and that those members who wish to contribute to the end product know nothing and 
that we should all sit down and learn from our betters?   Judging by the minister’s interjections, I think I know 
what he will say. 
Hon Norman Moore:  He is under instructions, as he was with the last Bill. 
Hon SIMON O’BRIEN:  Possibly he is under instruction, as he has been with other Bills.  However, that is for 
posterity to judge.  Before we proceed to canvass all the following clauses in this Bill, I ask whether it is a waste 
of time.  Are we just going through the motions before the Government uses its numbers with the Greens (WA) 
to ram this legislation into the statute book? 
The PRESIDENT:  Order!  Before I call the minister, I want to recognise our former colleague in the Legislative 
Council, Hon Sam Piantadosi, who is present in the President’s gallery. 
Members:  Hear, hear!  
Hon N.D. GRIFFITHS:  I thought for a moment that Hon Simon O’Brien was about to make the Government an 
offer it could not refuse; that is, it would desist from debating the Bill and allow it to pass.  However, I know that 
was not the offer. 
The last Bill that went through the Parliament and was passed - the DNA Bill took a week but it has not yet gone 
through the Parliament - was the Acts Amendment (Lesbian and Gay Law Reform) Bill.  I believe that was the 
Bill to which the member alluded.  In the course of the committee debate on that Bill, a number of amendments 
were proposed.  Many were disagreed with; a number were accepted.  The Government listened to debate and 
agreed to amendments that were consistent with its policy.  The Opposition consistently puts forward 
amendments that are inconsistent with the view of the Government.  At the end of the day, we are the 
Government, and we wish to have in place laws that reflect our values, not laws that reflect the Liberal Party’s 
values.  However, if the Liberal Party or members of other parties come up with amendments that improve the 
Government’s proposed legislation, of course they will be given appropriate consideration and will be acceded 
to.  That has always been, and will continue to be, the case.  I do not want to go over the debate on the first Bill 
to which the member referred.  However, I did not think that was a particularly technical Bill.  It was one that 
invited a lot of rhetoric - in my view, misplaced rhetoric. 
Hon MURRAY CRIDDLE:  The thing that interests me about the title of this Bill is the word “Reform”.  I cast 
my mind back to the time when the Premier came back from London and said that he would put in place the 
New Labour reform Bill, which would do all sorts of things.  However, of course, that angle was put aside, and 
we have ended up with this Bill. 
I know that this is about ideology and the union movement.  About 20 per cent, or perhaps a little less, of the 
work force is in the union movement today.  However, I have not heard the minister or anybody in the 
Government say that there will be any economic benefit or advantage as a result of this Bill.  I saw a union 
representative on the television last night.  When speaking about another matter, he said that there needed to be 
an economic and a social advantage.  There is nothing in this reform Bill to justify what we are going through in 
this place. 
It concerns me that some of the younger people in our community will be disadvantaged by this Bill, and jobs 
will come under threat.  I have real concerns in that area.  I do not believe that there has been any impact 
assessment of those issues.  If an impact assessment of the Bill has been done, perhaps the minister will outline 
the process that was used so that we will all have an understanding of what the benefits will be.  
Hon Dee Margetts made some interesting points about the payment people receive for their labour.  I am the first 
to agree that any work force should be paid a reasonable amount of money.  However, we must remember that 
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the loop needs to be closed.  If a person is not making a profit, he cannot employ anybody or produce anything.  
That needs to be remembered when we go into some of the reforms that are to be put in place.   
People must handle what they earn in a judicious way, so that they can get the full benefit from the money they 
earn.  I have been in a situation in which I needed to make sure that every dollar counted and that I spent my 
money wisely.  That is one thing that needs to be well and truly recognised in our society nowadays; people need 
to spend their money wisely.  Many people spend up to their capacity and beyond, and will always be in trouble.  
That is one issue.   

Hon Dee Margetts talked about banks and the like.  Banks will lend money up to a reasonable amount, but if a 
person spends beyond his capacity, he will obviously be in trouble.   

Hon Dee Margetts:  People can’t take out a loan if they do not have some tenure.  A lot of the time people go 
into debt on their Bankcards, because they can’t get bank loans for simple things like cars and washing 
machines.  

Hon MURRAY CRIDDLE:  Hon Dee Margetts is highlighting what I just said.  The issue is that people need to 
manage their money.  If they do not have the money to buy -  

Hon Dee Margetts:  No, you missed the point.  There is no tenure with a lot of these short-term jobs. 

Hon Kim Chance:  If you don’t have tenure in your job, you cannot get a loan.   

Hon MURRAY CRIDDLE:  I guess there is no tenure with a lot of jobs.   

Hon Kim Chance:  Car salesmen based near our offices in Geraldton volunteered the information that their major 
customers used to be employees of the hospital, but those people cannot now get a car loan because of the nature 
of the tenure of their employment.   

Hon MURRAY CRIDDLE:  I understand that point. 

Hon Kim Chance:  There is an economic effect.  

Hon MURRAY CRIDDLE:  This Bill offers an employer-employee agreement, which surely is a similar 
arrangement to a workplace agreement.  There might be variations, but it is the same sort of thing. 

Hon Dee Margetts:  No, we are talking about the casualisation of the work force.  People were complaining that 
they might have to pay -  

Hon MURRAY CRIDDLE:  I understand exactly.  I employ people.  Employees regularly come and go.  The 
simple fact is that that occurs in workplaces around the world; it occurs everywhere.  Our situation does not 
reflect the world economy.  I have heard the globalisation argument.  In my view, that went out the window 150 
years ago with Karl Marx.  The Roman Catholic Church was dealing with that issue 2 000 years ago.  It is a fact 
of life.  With due respect to Hon Dee Margetts, I do not think that there is an argument about globalisation.  

Hon Dee Margetts:  You are kidding.   

Hon MURRAY CRIDDLE:  I am not kidding.  I rely on my income.  Australia exports most of its production 
around the world.   

Hon Dee Margetts:  You don’t understand. 

Hon MURRAY CRIDDLE:  That is globalisation.  With respect, I do not think that the member understands.  

Hon Dee Margetts:  There is no respect whatsoever.  

The CHAIRMAN:  Order!  Hon Dee Margetts will have an opportunity to speak in due course. 

Hon MURRAY CRIDDLE:  Thank you, Mr Chairman.  It is interesting that when a person must earn a living 
from exports, it is the wealth of the nation.   

I wanted to point out the issues involved with the reform process that is being put in place.  I have not found any 
backing for the legislation.  The Government has not found out what are the real issues in the community.  This 
legislation will impact heavily on jobs.  The real impact will come in perhaps two years when the work force 
realises exactly what it is being confronted with.  

Hon ALAN CADBY:  I thank the minister for his summing up of the second reading debate, although I wonder 
why he had to be so patronising to this side of the House.  I wonder whether the praise he heaped on Hon Dee 
Margetts was because he had input into her speech.  The minister continuously put down this side of the House, 
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which contrasted markedly to the numerous warm fuzzies he gave to people on his side of the House.  Long live 
the 60-40 rule!   

We are trying to move beyond clause 1 to the guts of the Bill, so I will be very brief.  It appears that we are 
giving the unions, particularly those that have shown in the past that they are not to be trusted, another weapon 
that they can use to cause industrial disruption and to indulge in blackmail.  We must take great care in providing 
such a weapon, particularly when that action will be sanctioned by Parliament.  

It concerns me that whenever a new industry is commenced during the life of this Bill, it will come under the 
umbrella of an award.  The most concerning aspect is that the employers and employees will have no say.  
Various unions will be able to march into the commission and fight each other for coverage.  If the people 
involved in the industry are not happy with the outcome, they will be required to prove that it is not in the public 
interest.  Will the minister suggest arguments that could be used to prove that the determination was not in the 
public interest?   

Given the public concern about paedophiles gaining access to children, I am disappointed that daycare centres 
and schools are not treated as special cases.  Schools have people other than teachers on site when children are 
present.  Very young children gravitate towards adults; they are very trusting and, therefore, very vulnerable.  It 
should be mandatory for any union representative who in his or her normal duties has access to schools or 
daycare centres while children are present to have a police clearance at the very least.  The minister will 
probably dismiss that out of hand or provide administrative reasons for not making schools and daycare centres 
special cases.  Surely affording our children some protection is worth the extra work and the wrath that the Labor 
Party might be subjected to by the union movement.  Whose interests is this Government protecting - the unions’ 
or our children’s?  There can be no safe compromise in dealing with children.  I look forward to the minister’s 
response.  

Hon N.D. GRIFFITHS:  Members of the Opposition seem to have a fascination for these issues.  All people 
involved in the care of children - staff, teachers and the like - should have police clearances.  I wonder what is 
the member’s view about someone who visits a school, perhaps to address teachers.  That person might have no 
involvement whatsoever with children or the care of children.  Should a member of Parliament who visits a 
school to hand out a prize have a police clearance?  

Hon Alan Cadby:  I had to have one in the United Kingdom.   

Hon N.D. GRIFFITHS:  Perhaps that was appropriate.  That is not how it happens here.  Why is the member 
singling out union representatives?   

Clause put and a division taken with the following result - 

Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Sue Ellery Hon N.D. Griffiths Hon J. A. Scott Hon E. R. J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

            

Pair 

 Hon Giz Watson Hon Peter Foss 

Clause thus passed. 

Clause 2:  Commencement - 
Hon RAY HALLIGAN:  This clause is an important aspect for many small businesses and employees currently 
on workplace agreements.  Those people need to know exactly what is happening and when.  I am sure the 
minister intends to provide them with that information.  We have just heard about people who like to have not 
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only the security of tenure of employment but also their weekly wage or annual salary by way of that 
employment.  It was acknowledged by many members that when amendments are made to legislation such as 
this, people should be given as much notice as possible and should know exactly when the legislation will 
commence; of course, that is often subjective.  Many people have told members on this side of the House that no 
economic impact study on the Bill was undertaken.  The Government argued that no study was undertaken with 
previous legislation.  There is no doubt that two wrongs do not make a right.  An impact study would determine 
exactly when the Act should commence.  However, this Bill will apparently establish a regime that members on 
this side of the House believe could well be to the detriment of many small businesses and could create hardship 
for a number of employees.   

Clause 2(1) states - 

Subject to subsections (3) and (4), this Act comes into operation on a day fixed by proclamation. 

Subclause (4) refers to particular parts and divisions that come into operation on the expiry of the Workplace 
Agreements Act as provided for by proposed section 4A of that Act.  That proposed section states this Act 
expires at the end of one year commencing with the designated day.  In section 3 of that Act, the interpretation 
states that the designated day means the day on which section 31 of the Labour Relations Reform Act 2002 
comes into operation.  It is called an Act on the assumption that this Bill goes through.  I am a little unsure about 
how that relates to what would become section 31 of that Act.  Is it intended that the Industrial Relations Act 
becomes the Labour Relations Reform Act 2002?  If so, section 31 does not appear.  It is headed “Representation 
of parties to proceedings”.  What is that relationship? 

Hon N.D. GRIFFITHS:  Section 31 is set out on page 86.  We commence with the royal assent.  The intention is 
that the Industrial Relations Commission will make its determination about the no-disadvantage clause, which 
will then enable the employer-employee agreements to come into operation.  When that is ready, section 31 will 
be proclaimed. 

Hon MURRAY CRIDDLE:  A workplace agreement in my electorate may go on for five years if both parties 
agree.  Why does the Government not want that agreement to continue?  I raised this matter in my speech during 
the second reading debate, but it has not been referred to by the minister.  People will need a lot of education so 
that they understand the situation.  This is not such a big issue with major companies, but it could be with 
smaller enterprises.  Unless they receive a full explanation of what is going on, they may well be breaking the 
law at some stage in the future.  If mutual arrangements are acceptable, why can they not continue? 

Hon N.D. GRIFFITHS:  The Government does not like workplace agreements.  It is the Government’s policy to 
get rid of them; it is putting forward an alternative regime in this Bill.  The reason we do not like workplace 
agreements is that they are open to exploitation.  They are based in many instances on an unfair bargaining 
regime.  Earlier I overheard Hon Murray Criddle inquiring - it may have been by way of interjection or in 
conversation with another member - whether a certain member had been here in 1993.  I was here in 1993, and I 
know Hon Murray Criddle was here in 1993, and I think he heard the arguments about the inequality of 
bargaining that we raised on many occasions when in opposition when the workplace agreements regime was 
introduced in 1993.  I note the comment about the prospect that people will find themselves acting contrary to 
law.  I am advised that it is intended to have an appropriate publicity campaign so that the community is 
informed of what the law is.   

Hon MURRAY CRIDDLE:  The minister said there have been cases in which there has been an unfair 
advantage.  The point I was making was that if both sides are in agreement that they have a reasonable 
arrangement, why can that not continue to exist?   

Hon N.D. GRIFFITHS:  This argument has been had many times.  I understand that Hon Murray Criddle is in 
favour of workplace agreements; he made that clear in 1993 by the way he voted.  We on this side of the 
Chamber are of the view that workplace agreements are anathema.  They are based on unfairness and on a 
regime that is take it or leave it.  It used to be sign or resign.  I remember the “I am Richard Court; I am not Jeff 
Kennett” debates.  We are opposed to workplace agreements. We made that clear in 1993.  We continue to be 
opposed to them.   

Hon RAY HALLIGAN:  I understand what the minister is saying.  I accept also what Hon Murray Criddle has 
said about the educative process that will need to be put in place.  That process will need to be extensive and 
comprehensive to ensure that people are not caught up in a situation in which they should not be caught up.  I 
also take up the point about the current workplace agreements.  Is the suggestion that even if those workplace 
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agreements contain terms and conditions that are over and above the award and that the employer and the 
employee are comfortable with, they will have to give those up?   

Hon N.D. GRIFFITHS:  Nothing is before the Committee in the context of this Bill that will prevent employers 
from providing employees with conditions and remuneration that are over and above the award.   

Hon DERRICK TOMLINSON:  I understand the Labor Party’s antipathy to workplace agreements.  I am sure it 
extends beyond the sentence that the minister used; namely, “We do not like them”.  I am sure that in saying 
“We do not like them”, the minister was not expressing an uninformed bias.  I am sure that what the minister was 
saying was on the basis of “There are aspects of workplace agreements that are not consistent with our 
philosophy of labour relations”.  I think I would be fair in saying it goes beyond a mere dislike. 

Hon N.D. Griffiths:  I think I used the word “anathema”.  

Hon DERRICK TOMLINSON:  It would be inappropriate for this Parliament to legislate solely on the basis of 
likes and dislikes.  It must legislate on the basis of a rational argument.  Therefore, I can understand why 
subclause (3) states -  

Section 110(6) of this Act comes into operation on the day on which it receives the Royal Assent.  

I can also understand why subclause (4) cannot come into effect until the provisions relating to the Workplace 
Agreements Act are realised, consistent with proposed section 4A of that Act.  However, I would like the 
minister to give an explanation for subclause (2).  In the past decade, there has been a shift away from the 
convention of legislation coming into operation at a time fixed by proclamation to provide, for example, as does 
clause 2, that - 

Different days may be fixed under subsection (1) for different provisions.   

When this method was first challenged, an explanation was given that some aspects of the Act - whatever the 
Act may have been at the time - required regulations to be drafted and gazetted - 

[Quorum formed.]  

Hon DERRICK TOMLINSON:  The argument given in the past has been that some clauses require regulations 
to be drafted and therefore it is necessary, according to the clauses of the Bills, to proclaim them at different 
times.  For example, regulations might be proclaimed at different times to enable infrastructure to be put in 
place.  Under DNA legislation, for example, laboratories might need to be established and procedures might 
have to be approved for generating DNA profiles and so on.   

There are practical reasons why it is necessary for some legislation to have clauses that provide different dates 
for provisions to come into operation other than the entire Bill coming into operation at a date to be fixed by 
proclamation.  In this Bill, subclauses (3) and (4) of clause 2 provide reasons for various sections and divisions 
coming into operation on different days.  They are identified and their reasons can be understood.  I would like 
the minister to explain to me which other clauses of this Bill require different days to be fixed for when those 
clauses will come into operation rather than when clause 2(1) comes into operation, which is on a day fixed by 
proclamation. 

Hon N.D. GRIFFITHS:  I am obliged to the member for his question.  Earlier I referred to the relationship 
between the commission setting the no-disadvantage test and the employer-employee agreements coming into 
operation, and the cessation of the workplace agreements.  It is for those reasons that different days are set.  I am 
advised that some other aspects of the Bill will require regulations to be put into place.  Regulations need time to 
be implemented because it is important that interested parties have the opportunity to be informed on what is 
envisaged.  If the member will bear with me for a moment, I will give him some specific examples.  

I advise Hon Derrick Tomlinson, through the Chair, that there are myriad matters requiring regulation, in 
particular unfair dismissal.  Regulations need to be prescribed about record keeping and EEAs.  An examination 
of the Bill would reveal that it is envisaged that quite a few regulations will need to be put in place.  I can see 
Hon Ray Halligan contemplating this with a degree of salivation in his role as a very prominent member of the 
Joint Standing Committee on Delegated Legislation.   

Hon DERRICK TOMLINSON:  I thank the minister for his answer.  The word that worries me is “myriad”, 
because if there are myriad clauses requiring different days for proclamation, there will be myriad days specified 
in the proclamation on which those clauses will come into operation.  That is a very untidy way of implementing 
legislation.  
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Hon Tom Stephens:  Perhaps it was an untidy choice of words.  

Hon DERRICK TOMLINSON:  Perhaps it is untidy, so I will give the minister an opportunity to tidy it up.  I 
understand why subclauses (3) and (4) of clause 2 are singled out, but I am not quite sure why a particular day - 
which may be a different day from all other days - must be specified for the no-disadvantage clause.  I can 
understand that the no-disadvantage provision will require some protocols to be worked out, and the Industrial 
Relations Commission has an onerous responsibility.  Likewise, I can understand that regulations that will enact, 
or operationalise, this Act will require considerable thought.  However, just because work is still to be done 
before those provisions can be operationalised, that does not justify different days for operationalising them, 
other than to say “at a time to be fixed by proclamation, this Act comes into effect.”  Why is it necessary to have 
different days for different clauses?  To use the minister’s phrase, why do we need to have myriad days to satisfy 
the myriad matters that have to be resolved?  

Hon N.D. GRIFFITHS:  A number of matters are properly dealt with by regulation.  For the legislation to 
function effectively when it becomes law, it is appropriate that the matters not become law until they are ready.  
I gave some examples of regulation, including proposed section 97UM.  Every three or four pages of the Bill 
contains matters that are designed to be prescribed.  I understand the honourable member’s point of view.  When 
we legislate, it is better for us to know when things will occur.  The honourable member has put forward an 
argument that I have heard on a number of occasions.  It is an argument with which I have a lot of sympathy, as 
he would understand.  For the general reasons I have mentioned and the specific examples I have provided, what 
is being proposed is appropriate for the efficient functioning of this Bill.  I do not think it can be characterised as 
straying too far from what the honourable member and I would like to see occur in a more perfect world.  

Hon DERRICK TOMLINSON:  I am not satisfied. 

Hon N.D. Griffiths:  You are a hard man to satisfy. 

Hon DERRICK TOMLINSON:  I am a very hard man to satisfy.  I am not satisfied with the minister’s 
argument.  I remember the School Education Bill. 

Hon Norman Moore:  It took a very long time to get passed by the Parliament.  It was the most important Bill in 
a decade. 

Hon DERRICK TOMLINSON:  The Leader of the Opposition’s characterisation is accurate.  It was the most 
important piece of legislation enacted during the tenure of the previous Government, and it had a very thorough 
passage through this House.  It was referred to a committee so that, according to the term used by Hon Kim 
Chance when he was on the opposition benches, its passage could be expedited.  He wanted it referred to a 
committee so that it could undergo very thorough scrutiny and its passage through the Chamber could be 
expedited.  The referral to a committee did not expedite its passage through the Chamber.  It meant that there 
was a delay while the Bill went to the committee and while this place debated the committee’s report.  However, 
the scrutiny of the Bill was very thorough.  

Hon Kim Chance:  I recall that most of the committee recommendations were agreed to by the whole Chamber. 

Hon DERRICK TOMLINSON:  Yes.  The Leader of the House is saying that there is real value in referring Bills 
to committees. 

Hon Kim Chance:  A Bill of that nature, certainly.  

Hon DERRICK TOMLINSON:  Yes; there is a great deal of value in referring Bills of considerable import to the 
community.  However, let us not fall for that red herring.  I mentioned that it was a Bill of great import that was 
thoroughly scrutinised during its passage through this place. 

Hon Kim Chance:  This House has determined on a number of occasions that industrial relations Bills need not 
go to a committee.  We are simply following convention. 

Hon DERRICK TOMLINSON:  I have said that I do not want to fall for that red herring.  I think we might 
debate that, according to the will of the Chamber, at another time.  I repeat that the School Education Bill, which 
was of considerable import, was given thorough scrutiny.  After a long passage through the Parliament, it was 
eventually enacted.  However, it did not come into operation until a day specified by proclamation.  The drafting 
of the regulations took considerable time to resolve.  Until the regulations were drafted, no part of that Bill was 
put into operation.  After the regulations were drafted and gazetted in toto, the Act came into operation on the 
proclaimed day.  The same principle that applied to the School Education Act applies to this legislation, with the 
exception of the two matters dealt with in subclauses (3) and (4).  The minister must be able to say something 
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other than that there are lots of regulations to be drafted, and that every time he turns the page he sees a provision 
requiring regulation.  Of course he sees a requirement for another regulation every time he turns the page!  That 
is why the process of drafting regulations is as lengthy and as thorough as the process of drafting and progressing 
the legislation.  The legislation is not progressed until it is complete, the regulations are not progressed until they 
are complete and the Act is not put into operation until the regulations are in place.  Why is subclause (2) 
necessary?  

Hon N.D. GRIFFITHS:  The short and very accurate answer is that it will give flexibility in the event there is a 
hiccup.  This is a complex Bill. 

Hon RAY HALLIGAN:  We have been told by the Greens (WA) that we need to progress debate on this Bill 
expeditiously to provide certainty for employers and employees.  In view of the minister’s comments about what 
is necessary to occur before the Bill becomes an Act and operational, will the minister at an appropriate time, 
and as early as possible, advise employers and employees when the Act will become operational?  

Hon N.D. GRIFFITHS:  We are very keen to do that and we will. 

Clause put and a division taken with the following result -  

Ayes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Sue Ellery Hon N.D Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

Noes (15) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

            

Pair 

Hon Giz Watson Hon Peter Foss 
Clause thus passed. 
Clause 3 put and passed. 
Clause 4:  Part VID inserted - 
The CHAIRMAN:  The clause comprises about 70 pages, which represents about one-third of the Bill.  There 
are a considerable number of amendments to clause 4. 
Hon MURRAY CRIDDLE:  How does the minister propose to deal with this clause, which contains a number of 
proposed sections and divisions? 
Hon N.D. GRIFFITHS:  It is really a matter of how the Committee intends to deal with it.  You have pointed out 
the nature of the clause, Mr Chairman.  The Notice Paper contains a number of amendments.  My preference 
would be that we go through the amendments and then deal with the clause as a whole, rather than go in and out 
of general debate.  I will be interested in the views of others on that, and very interested in how you think it 
should be undertaken, Mr Chairman. 

The CHAIRMAN:  Members will note that the supplementary notice paper contains a considerable number of 
amendments that affect clause 4.  It will be necessary to deal with them seriatim.  Some amendments appear to 
overlap each other; however, we will deal with those when we get to them.  In the first instance, Hon Ray 
Halligan will be given the call for his amendment to page 3.  Hon Dee Margetts will then be given the call for 
her amendment to page 5.  The amendments are listed in the order in which they appear in the Bill, which is the 
usual process.  Unless a clause is overlapping, we will deal with the clauses in the usual manner. 

Hon RAY HALLIGAN:  I move - 

Page 3, after line 25 - To insert - 
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“EEA” means an employer-employee agreement and a collective employer-employee 
agreement; 

The purpose of this amendment is to provide a definition of EEA.  It has been suggested that employer-employee 
agreements will not take the place of workplace agreements and that they are in fact Clayton’s workplace 
agreements, partly because there is no allowance for a non-union collective agreement.  Therefore, we believe 
that there is a need for this definition in the interpretation clause. 

Hon N.D. GRIFFITHS:  The Government opposes the amendment.  Employer-employee agreements are 
individual agreements.  A provision has already been made in the Bill for collective agreements in the form of 
industrial agreements made between employers and unions.  The Government does not believe that there is a 
demand for non-union collective agreements.  I am advised that the most recent statistics from the Commissioner 
of Workplace Agreements revealed that of those employees subject to a workplace agreement lodged between 1 
July 2001 and 31 January 2002, less than 10 per cent were covered by collective workplace agreements.  I am 
further advised that at the federal level, there has been a comparatively low take-up of non-union collective 
certified agreements and that around 15.5 per cent of all certified agreements are non-union certified agreements.  
In comparison, around 66 per cent of certified agreements are union negotiated agreements.  The amendment 
proposed by Hon Ray Halligan on behalf of the Opposition is something for which there is no substantive 
appetite in the community.  

Hon RAY HALLIGAN:  The minister has provided interesting statistics.  However, we have been told for some 
considerable time that the current Government could not abide workplace agreements; they did not provide 
choice.  All we are doing is trying to assist the Government in providing that choice.  We are now being told that 
workers will be denied that choice because the Government has decided that there will be only those EEAs in 
which there is union involvement.  

Hon MURRAY CRIDDLE:  The amendment would give the employee and the employer choice without the 
involvement of unions.  It is absolutely necessary that those sorts of arrangements be allowed to be put in place.  
I support the amendment because it will provide a system with a greater degree of flexibility.  After all, that is 
what we have been talking about.  It is as much the right of the employer as the right of the employee.   

Hon DEE MARGETTS:  The Greens (WA) will not support this amendment, as has been clearly pointed out in 
our contribution so far.  We support collective bargaining and a greater level of support for that principle.  The 
amendment is moving further away from that principle.  We want to see greater recognition that collective 
bargaining is not a bad thing and that it is actually a good thing.  Individuals in a workplace are not able to have 
a free choice if there is no organisation of workers to assist them with legal advice and industrial advocacy to 
ensure that they have their rights and a fair and equitable workplace. 

Hon BARRY HOUSE:  This is as good a time as any to raise with the minister the concerns expressed in the 
community about the changes to individual agreements.  I refer to a newspaper article in the South Western 
Times dated Thursday, 2 May 2002.  It states, in part under the headline “Reforms could close cafe street: 
owners” - 

The city’s cappuccino strip will shut down on Sundays if industrial relations reforms go ahead, Bunbury 
cafe owners warned this week. 

The main concern in the casual worker-driven industry will be the end of workplace agreements, 
introduced in Western Australia in 1993. 

New State Government proposals favour dumping the agreements in favour of awards and new 
employer-employee agreements. 

Cafe owner Des McNeill said this week if agreements were removed he would have to reassess staffing 
levels. 

He said owners would be forced to either increase prices to cover for the extra wages or not open at all, 
especially on the weekend. 

Fellow cafe owner Julie Frisina backed up the concerns, saying jobs were scarce enough for young 
people without making it harder for service industry providers to employ them. 

“I feel like I am being forced to join a system we feel is unfair to staff and employers,” Ms Frisina said. 

“Weekend penalties will definitely hurt us.” 
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“There could be a situation in Bunbury where nothing will be open on a Sunday - what will tourists 
think.” 

Industrial relations consultant Bridget Green said she had received many calls from people in the South 
West concerned of the impact on their businesses. 

She said the hospitality industry would be hard hit when restrictions on workplace negotiations began. 

The article quotes Mr Kobelke, the Minister for Consumer and Employment Protection, as listing new employer-
employee agreements and enterprise bargaining agreements as options that will help the hospitality industry, and 
saying - 

“Employers will not be undercut and put out of business by competitors paying below award rates,” 

I invite the minister to give an explanation to back up the remarks attributed to Mr Kobelke in this article.  Will 
the minister quell the fears of the cafe strip owners in Bunbury and other towns throughout Western Australia? 

Hon N.D. GRIFFITHS:  It is most unfortunate that a number of people engaged in small business find 
themselves persuaded to a negative point of view of this legislation.  This Bill, if and when it becomes law, will 
provide arrangements that will enable businesses to operate properly with appropriate flexibility, without the 
exploitation that unfortunately occurs with a number of workplace agreements.  People want employees to be 
happy in their work.  That is particularly important in the hospitality industry in all its manifestations.  The 
member quoted what was purported to be Hon John Kobelke’s view.  It is the view of the Government that 
employer-employee agreements, industrial agreements or a modernised award system - which this Bill seeks to 
promote - will provide the appropriate flexibility to placate the unnecessary fears of reasonable business 
proprietors.   

Hon BARRY HOUSE:  The minister’s reply is fine.  It gives us some generalisations. 

Hon N.D. Griffiths:  I was answering generalised assertions, of course. 

Hon BARRY HOUSE:  These cafe owners and I want to be reassured about some of the specifics.  If their 
employees are employed on workplace agreements at the moment and work flexible rosters so that the cafes can 
open on Sundays, in the evenings and so on, how will the new arrangements allow this to continue without 
placing a heavy cost burden on those owners? 

Hon N.D. GRIFFITHS:  Unfortunately, many industrial relations debates are characterised by rhetoric and 
political assertion.  I mentioned in the prolonged debate on the short title that I am advised that a recent 
restaurant industry compliance education campaign conducted by the department surveyed about 200 employers 
and found that something like 84 per cent used the relevant award.  If proprietors of small or large businesses are 
exploiting people, in one sense they have an unfair advantage over good, proper employers.  In another sense, 
they are doing themselves a disservice because their employees will be unhappy and, therefore, their 
employment will be of relatively short duration and these businesses will suffer as a result.  Such businesses may 
find that they are unable to continue their race to the bottom.  However, for the reasons to which I have alluded, 
businesses such as that would not be businesses of longevity anyway.  Businesses that do not treat their 
employees well do not last. 

Hon BARRY HOUSE:  I will finish with a response to the minister’s comments.  He seems to make the 
assumption that these Bunbury cafe owners are exploitative in their employment practices. 

Hon N.D. Griffiths:  Not at all.  I think they are being misled, if they are being quoted correctly; that is all. 

Hon BARRY HOUSE:  I am sure that they would take exception to that reference. 

Hon N.D. Griffiths:  They could take exception to your characterising them in that way.  I am certainly not.  I 
have had very good service when I have been to Bunbury.  It is a wonderful place, with a wonderful hospitality 
industry. 

Hon BARRY HOUSE:  I interpret the minister’s response as drawing parallels between owners who have 
workplace agreements in place and exploitative employers.  That is unfair and a slur on those businesses.  For 
the sake of the industry in a place such as Bunbury, I sincerely hope that the sweeping generalisations in the 
minister’s answer are okay, because that industry and that town will suffer severely if that does not come to 
fruition.  

The Bunbury cappuccino strip has developed into an outstanding region in recent years following the 
development of the northern end of Victoria Street and Marlston Hill.  That development has added a 
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magnificent dimension to that city and region and has occurred in the climate created by the current legislation, 
which allows for workplace agreements.  The article I have with me shows that many cafe owners rely on that 
system of workplace agreements to deliver their services to the community.  If that successful formula is 
changed by this legislation, it will fail.  That is the prediction of people on this side of the House and many 
people in that community.  It is important that we note that point at this stage.  The minister has replied in 
general terms.  He has not been specific about how the new employment relationships will overcome those fears. 

Hon BILL STRETCH:  I am a little concerned.  I would like the minister to clarify the percentages he quoted on 
the number of people who are using various contracts.  We all know that percentages can be misleading.  I am 
always suspicious when people continually quote percentages but never quote raw figures.  Will the minister or 
his advisers now, or before the expiration of this section of the debate, supply raw figures on the number of 
employers or employees represented by those percentages?  My point is that it is easy to quote percentages.  
Those percentages may involve employers who employ large numbers of employees, yet are a small part of that 
percentile.  Does the minister follow my drift?  We need to translate those percentages into hard figures before 
we can judge the real impact of this legislation.   

I do not think the minister is so naive as to think this legislation will create the perfect workplace, or that 
members on this side are naive enough to believe that our legislation created a perfect workplace.  A consensus 
can be reached somewhere between those two systems.  If we are to come to a sensible conclusion, we must 
know the number of people - employers and employees - that we are talking about.  We should not be put in the 
difficult position of having to rely on percentages.  

Hon PADDY EMBRY:  I suggest the minister talk about the number of businesses that do not seem to 
understand the legislation.  I agree with him.  I made the point earlier that the Government has made no attempt 
to go to those areas to explain the legislation.  It is interesting that the two towns that have been mentioned 
tonight are Bunbury and Albany, which are represented by Labor Party members.  Those members have not been 
able to explain this legislation to businesspeople in those towns or sufficiently reassure them about it.  I 
mentioned the other night that the minister’s spokesperson in the other place was unable to satisfactorily answer 
a single question raised by businesspeople he met in Albany.  There is a huge gap in knowledge about the 
legislation.  Perhaps the legislation is good, but people have not been given the opportunity to have it properly 
explained.  Some people have serious misgivings about the legislation.  That is perhaps through ignorance, but I 
do not think that is the case.  They have not been given an opportunity for input.  I urge the Government to do 
that.  I would be sincerely pleased if the legislation worked well.  I ask for an assurance from the Government 
that, if the legislation does not appear to be working well on the cappuccino strip in Bunbury, Albany or other 
similar places, it will consult to see exactly what are the problems and commit to making the necessary changes.   

Generally speaking, small businesses are not characterised by huge divisions between employers and employees.  
In most cases, they work well together. They do not work effectively if they do not get on.  If the legislation does 
not work, will the Government commit to consulting these people and to implementing the required changes to 
make it work? 

Hon ALAN CADBY:  I support the amendment.  I am not surprised by the arrogance of the Greens in saying 
that they support collective bargaining, that the great unwashed do not have the capacity to do it on their own 
and that they need the unions to look after them.  What does that say about the workers of Western Australia?  
Having been involved in that type of bargaining without union involvement for the past eight years, I know it 
works very well.   

I will take up the point made by Hon Bill Stretch.  Of course, it may be true that it is not very popular at the 
moment.  That is not surprising; it has not been widely advertised.  I am sure that if it were advertised as an 
option and the benefits were explained, it would become more popular.  That is the real reason the Government 
will not support this amendment.  It is frightened that the workers will see that they do not need the unions and 
that they can get exactly what they want with EEAs.   

The CHAIRMAN:  We are dealing with a specific amendment and members should be talking to that, as Hon 
Alan Cadby just did.  It is not a time for general debate.  If members do not want to speak to this amendment, the 
amendment will be disposed of and I will then call the clause.  Members can then speak to the clause generally 
before the next amendment is moved.  For the time being, we are dealing with the specific amendment.   

Hon MURRAY CRIDDLE:  There will be real difficulty dealing with issues if there is a change.  People are 
likely to give up.  Employers will see these moves as very complicated.  Employing people is difficult enough.  
If employees and employers cannot make arrangements between themselves, people will say that business is too 
hard and give up.   



Extract from Hansard 
[COUNCIL - Wednesday, 15 May 2002] 

 p10370d-10394a 
Hon Nick Griffiths; Chairman; Hon Frank Hough; Hon Kim Chance; Hon Dr Chrissy Sharp; Hon Simon 

O'Brien; President; Hon Murray Criddle; Hon Alan Cadby; Hon Ray Halligan; Hon Derrick Tomlinson; Hon 
Dee Margetts; Hon Barry House; Hon Bill Stretch; Hon Paddy Embry; Hon Robyn McSweeney; Hon Bruce 

Donaldson; Hon Norman Moore 

 [17] 

Hon ROBYN McSWEENEY:  I agree with this amendment.  Without it, the Bill fails to provide non-union 
employees - more than 80 per cent of the work force - with the option to enter into a collective agreement with 
their employers.  This is Australia 2002, not a communist country.  Individuals have a right to choose.  Third 
parties, such as unions, should not be involved if employees do not want them to be.  For example, down south 
in a small industry the workers would probably earn $350 a week in take-home pay.  A union man, who is quite 
a nice man, came into that business and smooth talked those workers into joining the union, taking $6.80 out of 
their pay every week.  I find that rather offensive. 

Hon BARRY HOUSE:  The amendment states - 

“EEA” means an employer-employee agreement and a collective employer-employee agreement;  

That definition is very close to my understanding of the definition of current workplace agreements.  In the 
article that I referred to earlier, the minister said, “Trust us.”  That would require a great leap of faith.  He said 
the new arrangements would be as good as those that people currently have on workplace agreements.  Will the 
minister in charge of the legislation in this place reassure the House that that is true?  There is no evidence to 
suggest that it is.  As previous members said, no education program was conducted in the communities to 
illustrate the benefits of EEAs to small employers.  Large employers are probably okay because they are 
represented by representative bodies but small employers are not in that position.  Thousands of small employers 
in WA are obviously confused and are being asked by the Minister for Consumer and Employment Protection, 
Hon John Kobelke, to trust the Government and to believe that the Government’s new arrangements will be as 
good as the current workplace relationships between employers and employees.  This amendment attempts to 
clarify the issue.  On that understanding, I cannot see any reason that the minister would not support the 
amendment if what he said was true.  If he and the Government are saying that their proposal is as good as 
workplace agreements, what is the objection to accepting the amendment? 

Hon N.D. GRIFFITHS:  I know that we are dealing with the specific amendment, but members have made a 
number of points.  This is a large clause and it can be difficult to restrict ourselves to those specific words. 

The CHAIRMAN:  The minister is correct.  For the time being, because some general comments were made, the 
minister may respond.  We will then go back to the specific amendments and deal only with them.  However, 
general debate on the clause can ensue before I call on a member to move the amendment, otherwise debate on 
every amendment will be turned into a general debate. 

Hon N.D. GRIFFITHS:  Thank you, Mr Chairman.  I take the point of Hon Bill Stretch that some employers 
may be large and some may be small. 

In answer to the point made by Hon Barry House, if an EEA, an industrial agreement or a modernised award is 
used, there is no bar to having, for example, a flat rate so that the hours worked on a Sunday would be paid at the 
same rate as the hours worked on a Friday, or whatever.  I do not believe that we should go through the world 
with a pessimistic view.  The crucial issue with this legislation is to set up a no-disadvantage regime.  This issue 
is about whether people should know what is going on.  Hopefully, by the end of the process, people will be 
aware of what is going on.  I note that in 1993 people did not have much of an idea about what was going on; 
however, I do not want to canvass that debate again.   

Hon Paddy Embry made some interesting observations.  The Government is committed to reviewing the 
legislation during this parliamentary term.  In any event, in its own terms the Bill envisages a review.  I refer 
briefly to page 69, proposed section 97YI, referring to the Commission in Court Session carrying out a review of 
the operation and effectiveness of several divisions, including division 5 dealing with the registration of EEAs, 
division 6 dealing with the no-disadvantage test and division 7 dealing with the register.  Those review processes 
are built in.  I do not wish to make any further comments; we can deal with the general matters as they arise. 

Hon DERRICK TOMLINSON:  I assume we are still dealing with Hon Ray Halligan’s amendment that an EEA 
means an employer-employee agreement and a collective employer-employee agreement. 

The CHAIRMAN:  Correct. 

Hon DERRICK TOMLINSON:  The amendment moved by Hon Ray Halligan introduces into the Bill the 
concept that a single employer may enter into a single agreement with several employees, a single employee 
might enter into a single agreement with several employers, or several employers may enter into a single 
agreement with several employees.  This impacts upon proposed section 97UA.  I know it is not proper for me to 
talk about proposed section 97UA until we get to it, but that proposed section defines employer and employee 
agreements as a single employer and a single employee making a single agreement on any industrial matter.  I 
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ask the minister and the Government to consider the efficacy of what Hon Ray Halligan is proposing.  For 
example, let us take a service station in the East Metropolitan Region run by a father and son.  The service 
station is open from 7.00 am to 9.00 pm, 14 hours a day for seven days a week.  In addition to the father and son 
running the operation with some full-time employees who run the parts and the servicing, the console is operated 
by part-time employees or a combination of part-time and full-time employees.  It runs on two shifts, one from 
seven until six and the other from five until nine; on some shifts there are two console employees and on others a 
single console employee.  The console employees by agreement under existing arrangements with the employers 
- the father and son - manage a roster so that they have a share of evening employment or Saturday and Sunday 
employment.  It is organised to suit the convenience of the employees, some of whom are university students 
willing to work evenings or weekends, some of whom are homemakers who prefer particular shifts and some of 
whom are people with second jobs who have commitments this way or that. 

The conditions of the employment, in particular the wages and the number of hours and number of shifts that the 
employees work, are by agreement between the employer and the employee so that all the employees have an 
equal hourly rate according to the day and time of the shift and are rostered according to their preference, 
convenience and other time commitments.  This is an example of a single employer who enters into a single 
agreement with a number of employees that works to the convenience and economic advantage of them all.  
Why would a fair labour relations system deny them such a sensible working arrangement?  I am talking about 
what may be termed a small business.  Let us project that into a major industrial concern in which a workshop 
engages 20 or more employees who have a particular assignment.  That operation may operate for 15 or 24 hours 
a day for seven days a week with time off for Christmas and Easter.  Again a single agreement could be reached 
that is to the economic advantage and satisfies the various needs of both the employer and the employees.  That 
is not possible under this Bill.  The employer will have to enter into a single agreement with each of the 
employees.  However, not only will the employer be required to enter into a single agreement with each of the 
employees, but also the employer and the employee will be required to go through the procedures specified by 
statute and be registered according to the procedures specified by statute.  That is a clumsy and wasteful 
requirement.  The Government can achieve the same degree of fairness with what Hon Ray Halligan is 
proposing.  This amendment does not move away from the principle of the Bill.  It provides for employer-
employee agreements, but it also provides a convenient way for a single employer to deal with a large number of 
employees in a single mode of employment.   

Amendment put and a division taken with the following result -  

Ayes (15) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Peter Foss Hon Giz Watson 

Amendment thus negatived. 
The CHAIRMAN:  Before I call Hon Dee Margetts to move her amendment, if any member wants to speak to 
clause 4 generally, now is the time to do so.  Once the next amendment is moved, we will deal specifically with 
that amendment; otherwise every amendment becomes a general debate, contrary to standing orders.  

Hon BILL STRETCH:  I thank the minister for his response to my earlier question on percentages.  I gather that 
the figure of six per cent that he referred to represents 200 employers.  Can the minister give me the percentage 
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of employees employed by those 200 employers?  That is what we were getting at when we were talking about 
union figures.  

Hon N.D. GRIFFITHS:  I am advised that there are no figures for the breakdown of the employees.  Tomorrow I 
will endeavour to provide any information on the specific percentages.  

Hon BILL STRETCH:  I hope that the minister understands the point I am making.  I refer to the number of 
people employed by those 200 employers.  Those figures are germane to the argument. 

Hon N.D. Griffiths:  I understand the member’s point, which is valid.  

Hon MURRAY CRIDDLE:  Proposed section 97U(1) defines the term employer-employee dispute provisions.  
Will the minister give an outline of the dispute resolution procedure of a single arrangement between an 
employee and an employer?  How complicated might that be? 

Hon N.D. GRIFFITHS:  I refer to proposed section 97UN, which sets out what may occur.  It points out with 
precision that the EEA must include provisions for the resolution of disputes, and that the nature of those 
provisions is a matter for the EEA.  The proposed section states what the EEA cannot do, and how it can be 
enforced.  It also states that regulations may provide for model provisions.  There is flexibility; the parties can 
agree, they cannot do certain things, and there are provisions for enforcement.  

Hon MURRAY CRIDDLE:  The point I am trying to get to is that a very simple arrangement between two 
people will be very complicated in its execution.  Why should such a complicated arrangement be made out of 
something that is very simple?  This is extremely complicated legislation and a complicated enactment.  In my 
business operation we have extreme amounts of paperwork already, and now we shall have to go into an 
arrangement that is very complicated.  In practical terms, how simple will this be to put into place?  

Hon ALAN CADBY:  Can the minister at some stage make clear to me the definition of mental disability in 
proposed section 97UD?  

Hon N.D. GRIFFITHS:  I invite the member to look at page 44, proposed division 9, which includes a definition 
of mental disability.  On the point made by Hon Murray Criddle, I do not think it follows that the arrangements 
are necessarily complicated.  I have set out what the particular proposed new section seeks to do.  I invite Hon 
Murray Criddle to contemplate the arrangements under the Workplace Agreements Act, if people fall out.  On 
one reading of that if people fall out badly they end up in the Supreme Court, which is about as complicated as 
things can get.  

Hon ALAN CADBY:  With regard to the definition of mental disability, must such a definition be supported by 
a general medical practitioner, or someone who specialises in that area of medical work?  

Hon N.D. GRIFFITHS:  I am advised that it can be done by a general medical practitioner.  There is a definition 
of medical practitioner that equates to what is commonly understood.  

Hon BARRY HOUSE:  The minister claims that it is not a complicated process, and that there is no reason to 
fear the new regime.  If that is the case, can the minister take us through, step by step, the process that the cafe 
owners on the cappuccino strip in Bunbury will have to involve themselves in to establish an EEA with their 
employees?  

Hon N.D. GRIFFITHS:  Starting on page 6, the Bill lists what is involved in the making of an EEA.  I refer the 
member specifically to proposed section 97UG on page 8 and proposed sections 97UL and 97UM on pages 12 
and 13.  They set out the formalities.  I suspect that many of the operators of the cappuccino strip, who provide 
an excellent service to those who visit Bunbury, would have no need to do anything.  I note the point Hon Bill 
Stretch made about statistics.  If a majority of owners operate under the award, they will not have to do a thing.   

Hon BARRY HOUSE:  That is the point.  My information suggests that most of them are operating on 
workplace agreements, which are economically advantageous and more convenient for the employers and 
employees involved.  The minister says that no major changes will occur.  How is that so?  

Hon N.D. Griffiths:  The only detrimental change would affect those employers who exploit people.  Surely you 
are not concerned about that. 

Hon BARRY HOUSE:  Can the minister take me through the steps that these businesses will have to take to 
register their new EEAs and keep themselves legally attuned to this legislation? 

Hon N.D. GRIFFITHS:  People negotiate.  The member should bear in mind that it all starts with the employer.  
He does not have to employ someone.  The employer and employee negotiate, and during that process the 
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employer must provide information so that people can make an informed choice.  We all know that that does not 
occur with workplace agreements.  The negotiations could involve bargaining agents, but even the workplace 
agreements process allows people to have agents.  Registration then takes place.  It is not, and should not be, a 
difficult process.  It is easy to put fear in people’s minds.  I think that is unnecessary.  We should look forward to 
a very good industrial relations regime and a more productive work force as a result of these arrangements.  I 
hope that in a few years the member will recognise that that is the case.  

Hon DEE MARGETTS:  The next three amendments on the supplementary notice paper are in my name.  One 
involves the deletion of lines.  I will seek the Chairman’s guidance.  I think the following two amendments will 
need to be moved cognately, because proposed section 97UA(2) will not exist until the third amendment 
standing in my name is agreed to.  The first amendment standing in my name is to delete lines.   

Point of Order 

Hon MURRAY CRIDDLE:  Mr Chairman, are we moving on to the amendments now?  You said that once we 
move on to the amendments there can be only a narrow amount of debate. 

The CHAIRMAN:  We are moving on to these amendments.  That will restrict the debate for the time being.  As 
soon as they are disposed of, we will return to the general question of clause 4.  There will be plenty of 
opportunities for members to talk about clause 4.  However, the supplementary notice paper contains 45 
amendments to clause 4.  Members will appreciate that I do not want every amendment turned into a general 
debate.   

Committee Resumed 

The CHAIRMAN:  In respect of Hon Dee Margetts’ question, the first amendment is for the deletion of lines, 
and should be moved first and by itself.  The effect of the next two amendments is such that it would be more 
convenient to move amendment No 111/4 before 110/4.  The member should move 111/4 and, if it is agreed to, 
we will move back to 110/4.  That would ensure it makes sense.  

Hon DEE MARGETTS:  I move - 

Page 5, lines 14 to 16 - To delete the lines. 

I will speak to all the amendments cognately.  The amendment to delete the lines relates to the definition 
“section 97UM signatory” which leads to the removal of reference to a signatory being under the age of 18.  The 
reference is on page 294 of the B-2 Act.  The original proposal in the draft Labour Relations Reform Bill was 
that employees under 18 would not be party to employer-employee agreements.  Most awards in the State 
provide for junior rates of pay.  Traineeships are catered for where appropriate.  Parents might be coerced into 
signing an agreement if it is implied that the offer for employment is tied to that signatory.  Proposed section 
97UM is headed “Additional formalities for EEA made with employee under 18”.  It applies to an EEA made 
with a person as the employee who is under 18 years of age and is not a represented person.  Proposed 
subsection (2) reads - 

For the purposes of this Act or any other law, the EEA can only have effect if after it has been signed by 
the employee it is also signed - 

(a) by a person who is legally responsible for the day to day care and welfare of the 
employee; or 

(b) in circumstances prescribed by the regulations, by a person who belongs to a class of 
persons so prescribed. 

To our knowledge, many of the worst examples of contracts have involved younger people, perhaps people who 
may be in their first employment, non-English-speaking people, many people occupying casualised positions, 
women in the workplace and people who would otherwise find it difficult to find employment.  The general view 
of the Greens (WA) is to oppose individual contracts.  It is difficult for us to understand why the Government, 
having initially included an exclusion of the ability to offer individual contracts to people under 18, has later 
included it in the Bill.  

As I said before, subsequent amendments will add to section 97UA that an agreement under proposed subsection 
(1) is void if the employee party was or would be less than 18 years of age on the day the agreement was 
executed or is or was to have effect.  
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Subsequent amendments that I will move relate to that same issue.  We will not labour the point once we have 
established the views of the Chamber on this issue.  If this was not included in the original Bill, I would like an 
explanation from the minister for why it is now considered appropriate for the Government to enable employer-
employee agreements to be offered to people under the age of 18 years. 

Hon BRUCE DONALDSON:  I certainly oppose the amendment of Hon Dee Margetts.  I am amazed that a 
person under the age of 18 entering the work force should not be given the right to sign an EEA in the presence 
of a legal guardian or the person legally responsible for his day-to-day care and welfare.  Is it not amazing that 
someone under the age of 18 cannot be trusted to sign an agreement with his employer, yet the Greens (WA) 
believe that a 16-year-old boy is quite capable of making all sorts of decisions over sexual orientation, and the 
same legislation that is supported by the Greens can affect boys as young as 13 years in bathhouses.  It is 
amazing that the Greens allow that in one aspect of life, yet do not trust a person under the age of 18 to make a 
decision in another aspect of life.  It is disgraceful that the Greens have introduced this amendment.  It is so 
hypocritical that I cannot believe what I am hearing in this Chamber - it is trash.  The Greens should be ashamed 
of bringing this amendment forward and yet saying that a 16-year-old boy is capable of having a homosexual 
relationship.  They are a joke. 

Hon ALAN CADBY:  I obviously do not support the amendment, because in reality it is saying that people 
under the age of 18 years must join a union to be represented.  I do not agree that unions should have the right to 
recruit people at a very young age, because once people are on an award, even when they pass 18 years of age, 
they will not be able to enter into an EEA as, under proposed section 97UF, they cannot enter into an EEA while 
an award is in place.  I do not know how long awards are normally in place, but I imagine that it could be for a 
considerable period.  I therefore do not support the amendment but I support the views of Hon Bruce Donaldson. 

Hon RAY HALLIGAN:  As we have heard from this side of the Chamber, the Opposition will not be supporting 
this amendment.  What is being proposed in this and subsequent amendments is designed to get rid of EEAs.  
Although we strongly advocate that workplace agreements remain in place, at least there is an opportunity, albeit 
a slim one, for EEAs to take the place of workplace agreements.  At least EEAs provide for some form of 
individual agreements.  We now have confirmed what we have known for some time; that is, the Greens are dead 
against EEAs.  There is an element of hypocrisy here, in that we have heard for some time about choice and 
flexibility and that the current Workplace Agreements Act does not provide those things and this new legislation 
will.  That is most certainly a nonsense.  We will certainly not be supporting the amendment. 

Hon N.D. GRIFFITHS:  The Government does not support the three amendments to which Hon Dee Margetts 
has spoken.  The Government has changed its position from that outlined in an earlier document because the 
Government reached its position after consulting with business.  After that consultation had taken place, the 
Government formed the view that it was appropriate for people under the age of 18 years to make employer-
employee agreements and that that would facilitate youth employment.  The Government is aware that a number 
of people under the age of 18 years are currently in workplace agreements.  The Government does not like 
workplace agreements.  However, not giving those people and their employers the opportunity to enter into 
EEAs may put their employment at risk, and that is something the Government does not want to happen.  

Hon DEE MARGETTS:  There has been some selective memory in members’ responses.  On a number of 
occasions during the debate, members mentioned some of the worst examples of poor agreements that have been 
given to young people.  Members opposite have mentioned on a number of occasions that young people are 
happy to be exploited.  I happen to have a different view: young people are happy to accept whatever poor 
conditions they are given in an individual contract because they need the work.  We know that the highest levels 
of unemployment exist in this area of employment because it has been quoted on many occasions.  We also 
know that, from time to time, Governments at various levels have used means to artificially reduce the number 
of people considered to be unemployed.  That was done at the commonwealth level by introducing the youth 
allowance so that young people could not register as unemployed.  That is an indication of the kind of bargaining 
position young people have, given that there are not huge numbers of opportunities.  We know that it is difficult 
for a young person to get into an apprenticeship.  It is like winning the lottery for some people.  The bargaining 
position of many young people is low because of the unemployment situation and because of the lack of 
opportunities for people under 18 years in many areas of the work force.  Of course it is true.  I plead absolutely 
guilty to not liking individual contracts.  Members have caught onto that.  However, because there is a high level 
of unemployment, especially in many regional areas of Western Australia, there is a particular circumstance in 
the relative bargaining power of a young person to work out awards, junior rates of pay and traineeships.  The 
potential for parents to be coerced into those arrangements means that, for all those reasons, we believe it is 
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better and fairer for those award arrangements and junior rates of pay, when appropriate, to be the mark rather 
than something lower or worse than that.  

Hon PADDY EMBRY:  I congratulate the Government for opposing this amendment.  I recall when my second 
son left school and commenced tertiary education.  We live six hours from Perth.  He was under the age that 
members are talking about, but he had to be responsible for himself.  He needed to find employment to be able to 
go to university.  That was because of the price of wool at the time.  The last thing he needed was his parents 
living six hours drive away trying to sign agreements.  He was pretty cluey; his ear was close to the ground about 
what were reasonable rates of pay for different types of work.  He was much more cluey than his mother or me.  
He was perfectly capable of looking after himself.  It would be a disaster for many people to have this 
amendment go through. 

Hon NORMAN MOORE:  I am provoked to respond to the comments by Hon Dee Margetts.  I must say at the 
outset that the Opposition has never endorsed the proposal that people should be exploited, particularly young 
people.  We have never said that and what she said is a complete misrepresentation of our position on this.  We 
believe that young people are quite capable of entering into agreements.  To suggest they are not is a serious 
insult to the capacity of young people to make decisions.  Hon Bruce Donaldson raised a very interesting point 
about the capacity of young people to make decisions about important things affecting their lives.  They are very 
capable of making decisions about their own lives and entering into agreements with employers. 

It seems to me that the Labor Party and the Greens would much rather that these people were unemployed.  They 
believe it is better to be unemployed than to enter into a workplace agreement.  That is their attitude. 

Hon Kim Chance interjected. 

Hon NORMAN MOORE:  Okay, the Leader of the House does not think that.  Actually, I do not know what he 
thinks; I have not heard what he thinks.  The Greens would have us believe that anyone under the age of 18 years 
is incapable of entering into a workplace agreement and of knowing what he wants for his own life.  In effect, it 
is better that such people were unemployed than be engaged in a workplace agreement. 

I am interested in the comments made by Hon Jon Ford during one of his speeches.  I will quote from page 50 of 
the uncorrected Hansard of Thursday, 18 April 2002, which reads - 

In the debate about the legislation being debated now, there was a big argument from a section of the 
party supporting individual contracts in the resource sector.  In my personal view, this Bill does not go 
far enough, but that is the view of an individual, not of the party. 

I wonder if that is what Hon Jon Ford is talking about - the issue of EEAs as opposed to workplace agreements 
as opposed to none of them at all.  I challenge Hon Jon Ford, if he does not support this part of the Bill, to stand 
up and say that he does not and to put his hand up with the Opposition in respect of these matters.  He should at 
least put his hand up with the Greens because the Greens are taking the view - as I understand it - of the union 
movement.  I suspect Hon Jon Ford is not the only member who has that view.  Looking around the Chamber 
there are others in the Labor Party who would rather vote with the Greens than with the Government.  Here is an 
opportunity for them to express publicly their position on this matter and put up their hands in support of the 
Greens amendment so that we know where they stand, once and for all, on a very important issue.  It is amazing 
that Hon Jon Ford divulged to the House what happened in Caucus.  I thought Caucus was a place for secret 
men’s business - with the occasional lady thrown in!  It is a place for secret business and for no-one’s ears except 
those who go there.  Hon Jon Ford said there was a big argument from one section of the party in support of 
individual contracts in the resource sector.  I can only imagine that the factions did a job on this and that people 
like Hon Jon Ford were supportive of the view now expressed by the Greens.  Others in the party would have 
taken the same view.  Some more enlightened members of the Labor Party will at least give us EEAs, which are 
a very pale imitation of the real thing. 

Hon Bruce Donaldson:  And those who want preselection! 

Hon NORMAN MOORE:  I suppose it depends on what one’s union wants.  From what I am told, the Greens 
are representing the union movement and those in the Labor Party who purport to support the union movement 
have been told to shut up and go along with what the party has decided.  Here is an opportunity for Hon Jon Ford 
to stand up for his principles rather than say it is his view but not the party’s view.  What does that say about 
members of Parliament as individuals?  It says that they will put up their hands for their party regardless of their 
point of view.   

Hon Murray Criddle:  I will every time. 
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Hon NORMAN MOORE:  In Hon Murray Criddle’s case, it is the same thing but, in Hon Jon Ford’s case, it is 
not.  I wonder about the other lefties in the Labor Party and where they would like to put their hands in relation 
to this legislation.  Again, I simply point out that this is an opportunity for those Labor members who argued in 
Caucus that there should not be employer-employee agreements, but argued very strongly the line being 
promoted by the Greens (WA), to say that that is their position.  They should tell their preselection committee 
what that position is.  I am sure that will enhance their prospects at the next election, albeit that they might be in 
another party.  That is because, as I understand it, if members of the Labor Party do not toe the party line the 
party throws them out, unless they resign just ahead of that, as did Hon Ron Thompson, who called the party a 
spiritual spittoon.  However, that is beside the point.  I just raise that point.  It is a pity that some of the members 
who have these views are not here tonight but are away on parliamentary business, I presume.  I can only 
presume that because, from what they told us today, they sit here all the time.  I would like to hear their views on 
this clause. 

Hon N.D. GRIFFITHS:  There are substantial differences between workplace agreements and EEAs.  Having 
said that, in dealing with the issue - 

Hon Barry House:  You said, “Don’t worry.  Trust us.  They are all the same.” 

Hon N.D. GRIFFITHS:  I said nothing of the kind.  However, I certainly think that the Opposition should trust 
us, because we are very concerned to have a better regime in place than the one we have at the moment. 

Hon Barry House:  You said, “Don’t worry.” 

Hon Norman Moore:  You said, “We are here to help you.”  That is one of the great lies. 

Hon N.D. GRIFFITHS:  I think the member has spent too much time listening to some of those next to him - to 
his immediate but extreme right.   

Hon Norman Moore:  There is nothing extreme right about this.  We would like to know where the extreme left 
is on your side. 

Hon Barry House:  Most of it is extreme wrong. 

Hon N.D. GRIFFITHS:  The Bill contains significant protections for employees with respect to EEAs.  Unlike 
workplace agreements, EEAs cannot be made with a person under 18 years, unless countersigned by an 
independent adult.  I refer to the provisions of proposed section 97UM.  In addition, there is a cooling-off period 
in proposed section 97VF.  An examination of the provisions relating to EEAs overall would demonstrate that 
they substantially address the points made by Hon Dee Margetts, no doubt with genuine concern.  They also 
address that degree of flexibility which the Government is concerned to have and which I commented on earlier 
when I first spoke on the amendment. 

Hon MURRAY CRIDDLE:  So that I do not leave anybody in any doubt, I indicate that I will oppose this clause.  
We must remember that in today’s society young people face far greater challenges than ever before.  In my 
view, by and large, they handle them in a responsible way - whether it be driving or dealing with drug issues or 
all the other issues that confront them.  I have enormous respect for the decision-making processes of the large 
majority of young people.  They handle themselves very well.  Obviously, this is one of the areas in which they 
must handle themselves in a responsible way.  However, members should not be deluded.  Young people talk to 
one another and, by and large, understand the situation very well.  They will handle themselves very well in this 
situation. 

Hon ROBYN McSWEENEY:  I will oppose this clause as well.  I am probably one of the only members in this 
place who lives with reality.  I have children, one of whom is still under 18 years of age.  She worked for a fast-
food outlet and was paid $6.77 an hour.  She complained bitterly.  I told her that if she did not like it, she should 
leave and find another job.  She suffered it for a few months, but then left.  She found another job that paid $10 
an hour.  She then started bitterly complaining again.  I told her that if she did not like it, she should find another 
job.  She left and found another job that paid $12 an hour.  Young kids are very responsible.  

Hon NORMAN MOORE:  I notice that Hon Jon Ford has re-entered the Chamber.  I was interested in his 
comments during the second reading debate.  I said to him, by way of interjection, that he was not supposed to 
have an individual view.  His response was that that was nonsense.  If what I said was nonsense, this is an 
opportunity for him to prove that.  He can now say what he thinks about this Bill.  

Amendment put and negatived. 
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Hon DEE MARGETTS:  As I mentioned earlier, this next amendment will insert a proposed subsection under 
proposed section 97UA.  I move -  

Page 6, after line 13 - To insert - 

(2) An agreement under subsection (1) is void if the employee party was, or would be, 
less than 18 years of age on the day the agreement was executed or is, or was, to have 
effect. 

Whereas the amendment that has already been dealt with sought to delete reference to a definition, this 
amendment seeks to insert a statement that such an agreement should not be offered to someone less than 18 
years of age.  I can count.  I am disappointed to see the situation in this Chamber.  We know that such situations 
exist.  I was interested to hear Hon Robyn McSweeney indicate that her daughter, who is less than 18 years of 
age, had three employment choices.  Many places in Western Australia barely offer one choice, and if there is 
one choice, the person must sign the agreement or not get the job.  It must be a fortunate situation to be in to 
have three choices.  Many people do not have that choice.   

Amendment put and negatived. 

Hon DEE MARGETTS:  It is now not necessary for me to move amendment No 110/4, which was dependent 
upon the creation of proposed section 97UA(2).  The previous amendment was defeated.  There is no such thing 
as proposed section 97UA(2).   

The CHAIRMAN:  Hon Dee Margetts is right.  It is not possible to move that amendment, otherwise we would 
have a nonsense. 

Hon RAY HALLIGAN:  Division 2 of the Bill refers to the making of an employer-employee agreement.  One 
reason members on this side of the Chamber believe that a flexible employment arrangement is required is that 
things have changed over the years.  We have heard arguments about awards and people who have been brought 
up in certain situations.  I will not take up the time of the Committee to relate a story about my grandfather, who 
worked for 50 years for the one company.  He got the gold watch at the end of it.  Things have changed.  In this 
day and age, we would be lucky to find a company that might last 50 years, let alone a position with that 
longevity.  I told people in a past life who were looking for employment not to look at The West Australian on a 
Wednesday or a Saturday and expect the position of their choice to jump out of the page at them; they would 
have to look at other ways and means of generating income.  That may well be by finding casual employment, 
part-time employment and self-employment.  That is the way of the future whether we like it or not.  Hon Dee 
Margetts has already alerted us to the fact that a great deal of employment is casual.  It is the way things are 
moving.  It also tells us that there must be flexibility in the way people are employed.  If they are to have any 
security of employment by way of a written contract, that contract must be flexible.   

Members on this side of the Chamber have already made mention to the Government that there must be 
flexibility.  It is all well and good to say that everyone will be employed under an award and paid for 40 hours 
work a week even though they are asked to work only 38 hours and expect the employers to provide that form of 
employment just because that is what the Government wants.  The Government has its head in the sand, because 
the reality is something completely different.  If an employer decides to keep his business open 24 hours a day 
and requires an employee to work a shift including that period when the sun is not shining and the employee is 
more than happy to do so, they can come to an arrangement.  Any employment agreement must take that 
arrangement into account.   

As we know, the Labor Party and the Greens at the state and federal levels do not necessarily agree with 
individual employment contracts.  However, as the minister has already said, the Government received some 
information that made mention of the fact that businesses would have to sack some of their workers.  To its 
credit, the Government has decided to overturn a previous decision not to have individual contracts and has 
retained the EEA provisions in the legislation.  As I said, we would far prefer workplace agreements to be 
retained, but that is another matter.   

Members on this side sincerely hope that employer-employee agreements can be made to work.  We are not 
completely sure that that will be the case.  As has been said by many members on this side of the House, we have 
seen numerous letters from businesses and employer organisations that suggest they do not believe that the 
legislation will provide the flexibility they require.  I move - 

Page 6, after line 13 - To insert -  
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97UAA. Collective Employer-Employee Agreement 

(1) The employer may make a collective employer-employee agreement with a valid 
majority of the persons employed at the time whose employment will be subject to the 
EEA. 

(2) The employer must take reasonable steps to ensure that every person employed at the 
time whose employment will be subject to the EEA has at least 14 days’ notice, in 
writing, of intention to make the EEA, and the EEA must not be made before those 
14 days have passed. 

(3) At or before the time when the notice is given, the employer must take reasonable 
steps to ensure that every such person either has, or has ready access to, the proposed 
agreement, in writing. 

(4) Before the EEA is made, the employer must take reasonable steps to ensure that the 
terms of the EEA are explained to all the persons employed at the time whose 
employment will be subject to the EEA. 

(5) If a proposed EEA is varied for any reason after the notice is given, the steps in 
subsections (2), (3) and (4) must again be taken in relation to the proposed EEA as 
varied. 

I ask members opposite to again support the flexibility and choice that the amendment will provide. 

Hon N.D. GRIFFITHS:  The Government opposes the amendment.  I know that some members opposite are 
surprised to hear that!  I will give the reasons for opposing the amendment because Hon Ray Halligan quite 
properly gave his reasons in support of his proposition.  It is the Government’s view that the amendment, if 
agreed to, would be unworkable in the scheme of the Bill.  It does not fit and would cause substantial redrafting 
and consequential amendment; for example, there is no definition of a valid majority of persons.  In any event, 
the proposed amendment is contrary to government policy that employees should exercise genuine choice in 
making individual agreements.  Clearly, if employees can be covered by an employer-employee agreement 
without consent, there is therefore no genuine choice. 

There are different requirements for the making of EEAs with new employees and existing employees.  The 
proposed amendment does not distinguish between the two categories.  A collective EEA would automatically 
extend to new employees; that again would deny new employees a genuine choice.  There may be difficulty with 
respect to the registrar’s satisfying himself or herself that each employee genuinely voted on or agreed to a 
collective EEA.  At the federal level, for example, non-union collective agreements are certified by a single 
commissioner at a hearing.  We in Western Australia do not have equivalent provisions. 

A further example of the proposed amendment’s unworkability is that proposed subsection (4) is not a 
requirement for the making of EEAs with individual employees.  It is undesirable to have inconsistency at the 
individual and proposed collective levels.  The proposed amendment would not obviate the requirement for 
employers to provide individual employees with the necessary information prior to making an EEA.  This issue 
has been referred to before in another context; however, the Government’s view is that there is no appetite in the 
community for these sorts of arrangements.  In any event, the Government is committed to establish individual 
agreements in the form of EEAs and to reinstate the primacy of collective agreements in the form of industrial 
agreements.  The Government believes that the Bill contains adequate choice for employers to regulate 
employment arrangements.   

Hon BARRY HOUSE:  The minister’s response exposes the Government as a Government of froth and bubble 
and no substance.  It is a Government of rhetoric without any action to back it up.  We heard earlier today about 
flexibility and about how the Government was not removing flexibility from the workplace.  This amendment 
from Hon Ray Halligan puts a bit of meat on the bones of employer-employee agreements by providing that 
flexibility, and this Government is denying that.  This exposes the Government as a sham.  The Government 
talks about offering flexibility to the community, but it will not allow that to happen.  It will not accept an 
amendment to put a bit of detail into the legislation to provide that flexibility.  It shows this Government for 
what it is; that is, a shallow Government prepared to talk about the legislation and what it will deliver, but it is 
denying the substance and the detail that will allow delivery of that flexibility. 

Hon DEE MARGETTS:  Perhaps the minister can provide us with some information.  The Greens WA decline 
to support this amendment, but if magically this amendment were enacted and if the employer managed to get 51 
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out of 100 employees to sign onto an employer-employee agreement and the remainder of the 49 people actually 
knew more about what would be a good deal and wanted to keep with an award or wanted to be represented by a 
union, what would happen to those 49 people?  Under this kind of arrangement, would those 49 people be denied 
the protection of an award? 

Hon N.D. GRIFFITHS:  The member has hit the nail on the head.  The EEA would prevail over an award; of 
course, an industrial agreement would be another matter. 

Hon RAY HALLIGAN:  This is a most interesting debate.  The minister has said that Hon Dee Margetts has hit 
the nail on the head.  The amendment only says “may” and not “shall”, but to make a comparison between this 
proposed amendment and what is provided in the Bill makes a mockery of the minister’s words.  What will be 
provided to employees under this legislation?  They will have very little choice.  The collective agreements that 
have union involvement may or may not require the agreement of the majority of employees.  Everyone will 
have to abide by those agreements whether they like it or not.  It is most unfortunate that the minister has gone 
down that path.  Members should support this amendment to give employees the choice that they deserve - the 
choice that the Government suggests was not available to them previously,. 

Hon MURRAY CRIDDLE:  Once again we are talking about a non-union EEA being put in place.  Is it true that 
if people chose to go to a federal award, they could put this sort of arrangement in place? 

Hon N.D. GRIFFITHS:  Yes.   

Hon MURRAY CRIDDLE:  Surely the minister and the Government should give due consideration to putting in 
place that arrangement in Western Australia.  This amendment will allow that sort of arrangement in Western 
Australia.  If people go to the federal arrangement, they will put it in place anyway.  

Hon N.D. GRIFFITHS:  Due consideration has been given.  The member may recall that the federal arrangement 
is Peter Reith’s arrangement, and we do not agree with Peter Reith’s view of the world.  

Amendment put and a division taken with the following result -  

Ayes (15) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott  Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Peter Foss Hon Giz Watson 

Amendment thus negatived. 
Hon DEE MARGETTS:  I move -  

Page 8, after line 8 - To insert - 

; or 

(c) during the term of an enterprise order; or 

(d) during any period of bargaining for an industrial agreement. 

As I stated during the second reading debate, the important point for the Greens (WA) on this part of the clause 
is the primacy of collective bargaining.  That goes to the issue of good faith and whether the Government is 
serious about good faith bargaining being entered into when collective agreements are negotiated.  If this 
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amendment is not supported, it will be possible for an employer to offer an employer-employee agreement 
during the term of an enterprise order or during the process of bargaining for an industrial agreement.   

It would be entirely possible for parties who do not wish to have a successful outcome to push for the individual 
contracts while they string out the outcome of an EEA.  During that term it would be possible for an enterprise 
order to take place.  An enterprise order is not classified in exactly the same way as a collective agreement.  This 
amendment would prevent EEAs being made during that term because the concept of an enterprise order is to 
facilitate an outcome from good faith bargaining in a situation whereby such bargaining has broken down 
between the parties.  That would be the case if the commission had intervened and, after subsequent arbitration, 
the outcome was that an enterprise order be put in place.  In every other respect, an enterprise order operates as if 
it were an industrial agreement.  Therefore, it appears inconsistent with the prohibition of offering an EEA 
during the term of an industrial agreement to expect anything less than a prohibition of an EEA during its term, 
especially if the employer made it difficult to reach an agreement during this process.  An employer might make 
the bargaining process difficult so that he could get an enterprise order rather than an industrial agreement and 
then try to break down the agreement by offering individual contracts.   

Furthermore, article 4 of convention No 98 of the International Labor Organisation states -  

Measures appropriate to national conditions shall be taken, where necessary, to encourage and promote 
the full development and utilization of machinery for voluntary negotiation between employers or 
employers’ organizations and workers’ organizations, with a view to the regulation of terms and 
conditions of employment by means of collective agreements.   

That article effectively deals with one of the most important aspects of industrial relations; that is, voluntary 
collective bargaining.  The ability to make individual contracts during the term and operation of an enterprise 
order would undermine that basic principle.   

In addition, this Bill inserts new objects in section 6 of the Industrial Relations Act to include the words “to 
promote collective bargaining and to establish the primacy of collective agreements over individual agreements”.  
An enterprise order is a collective agreement.  If EEAs were offered during the term of an enterprise order, it 
would undermine the principle that gives primacy to collective instruments over individual agreements.  I 
strongly urge members, especially those who agree with the principle that the Bill should promote collective 
bargaining and establish the primacy of collective agreements over individual agreements, to support my 
amendment.  

Hon N.D. GRIFFITHS:  The Government opposes the amendments moved by Hon Dee Margetts.  It is not 
appropriate that EEAs be excluded during the term of an enterprise order.  Enterprise orders are not collective 
agreements; they are arbitrated instruments inserted into the Bill to deal with a situation in which parties do not 
negotiate in good faith.  It is similar, in that respect, to an award in which an arbitrator decides what is to take 
place between the parties.  Further, excluding EEAs during any period of bargaining for an industrial agreement 
would have the practical effect of locking some employers and employees out of the EEA system indefinitely.  
The intent behind EEAs is to provide genuine competition to industrial agreements and the best outcomes for 
employer and employees.  Furthermore, the phrase “any period of bargaining” is very broad.  

Hon RAY HALLIGAN:  In this instance, I am in complete agreement with the minister that it is inappropriate to 
include enterprise orders in subclause (1).  We on this side of the House have said that if workplace agreements 
are not possible, EEAs are an option.  Enterprise orders, as the minister said, come from the Industrial Relations 
Commission.  An industrial agreement suggests that it has been entered into with agreement between the parties.  
The order must be imposed on the parties and therefore any conflict that might result if this amendment were 
passed would not be in the interest of those employed under EEAs.  This side of the House does not support the 
amendment.   
Hon DEE MARGETTS:  For the benefit of members, especially those on this side of the House, proposed 
section 97UF(1) reads -  

An EEA in respect of the employment of an employee cannot be made -  
(a) during the term of an industrial agreement that extends to that employee; or 
(b) during any period when such an agreement is continued in force by section 41(6) 

Our amendment refers to not only the term of an enterprise order but also more particularly to the period of 
bargaining for an industrial agreement.  There is much in this Bill about good faith bargaining.  I wonder what is 
in the mind of the Government about good faith bargaining when, during the term of bargaining for an industrial 
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agreement - not just an enterprise order - the Government thinks it appropriate to allow someone to push EEAs 
while that bargaining is taking place.  
Hon N.D. GRIFFITHS:  Whether something is good faith bargaining or otherwise can be determined by the 
commission.  

Amendment put and a division taken with the following result - 

Ayes (4) 

Hon Dee Margetts  Hon J.A. Scott  Hon Christine Sharp  Hon Robin Chapple (Teller) 

Noes (27) 

Hon Alan Cadby Hon Paddy Embry Hon Frank Hough Hon Barbara Scott 
Hon George Cash Hon Adele Farina Hon Barry House Hon Tom Stephens 
Hon Kim Chance Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Jon Ford Hon Norman Moore Hon Derrick Tomlinson 
Hon Bruce Donaldson Hon Graham Giffard Hon Simon O’Brien Hon Ken Travers 
Hon Kate Doust Hon N.D. Griffiths Hon Louise Pratt Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Ray Halligan Hon Ljiljanna Ravlich  

            

Pair 

 Hon Peter Foss Hon Giz Watson 

Amendment thus negatived. 

Progress reported and leave granted to sit again, pursuant to standing orders.  
 


